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§90.104

or her regular work classification for
two months or more before exercising
the option under §90.3, the miner’s reg-
ular rate of pay for purposes of para-
graph (a) and (b) of this section is the
higher of the temporary or regular
rates of pay. If the temporary assign-
ment is for less than two months, the
operator may pay the part 90 miner at
his or her regular work classification
rate regardless of the temporary wage
rate.

(g) If a part 90 miner is transferred,
and the Secretary subsequently noti-
fies the miner that notice of the min-
er’s eligibility to exercise the part 90
option was incorrect, the operator
shall retain the affected miner in the
current position to which the miner is
assigned and continue to pay the af-
fected miner the applicable rate of pay
provided in paragraphs (a), (b), (d), and
(e) of this section, until:

(1) The affected miner and operator
agree in writing to a position with pay
at not less than the regular rate of pay
for that occupation; or

(2) A position is available at the same
coal mine in both the same occupation
and on the same shift on which the
miner was employed immediately be-
fore exercising the option under §90.3
or under the old section 203(b) program
(36 FR 20601, October 27, 1971).

(i) When such a position is available,
the operator shall offer the available
position in writing to the affected
miner with pay at not less than the
regular rate of pay for that occupation.

(ii) If the affected miner accepts the
available position in writing, the oper-
ator shall implement the miner’s reas-
signment upon notice of the miner’s
acceptance. If the miner does not ac-
cept the available position in writing,
the miner may be reassigned and pro-
tections under part 90 shall not apply.
Failure by the miner to act on the
written offer of the available position
within 15 days after notice of the offer
is received from the operator shall op-
erate as an election not to accept the
available position.

§90.104 Waiver of rights; re-exercise of
option.

(a) A part 90 miner may waive his or
her rights and be removed from

30 CFR Ch. I (7-1-15 Edition)

MSHA'’s active list of miners who have
rights under part 90 by:

(1) Giving written notification to the
Chief, Division of Health, Coal Mine
Safety and Health, MSHA, that the
miner waives all rights under this part;

(2) Applying for and accepting a posi-
tion in an area of a mine which the
miner knows has an average respirable
dust concentration exceeding the appli-
cable standard; or

(3) Refusing to accept another posi-
tion offered by the operator at the
same coal mine that meets the require-
ments of §§90.100, 90.101 and 90.102(a)
after dust sampling shows that the
present position exceeds the applicable
standard.

(b) If rights under part 90 are waived,
the miner gives up all rights under part
90 until the miner re-exercises the op-
tion in accordance with §90.3(e) (Part
90 option; notice of eligibility; exercise
of option).

(c) If rights under part 90 are waived,
the miner may re-exercise the option
under this part in accordance with
§90.3(e) (Part 90 option; notice of eligi-
bility; exercise of option) at any time.

Subpart C—Sampling Procedures

SOURCE: 79 FR 24990, May 1, 2014, unless
otherwise noted.

§90.201 Sampling; general and tech-
nical requirements.

(a) An approved coal mine dust per-
sonal sampler unit (CMDPSU) shall be
used to take samples of the concentra-
tion of respirable coal mine dust in the
working environment of each part 90
miner as required by this part. On Feb-
ruary 1, 2016, part 90 miners shall be
sampled only with an approved contin-
uous personal dust monitor (CPDM) as
required by this part and an approved
CMDPSU shall not be used, unless noti-
fied by the Secretary to continue to
use an approved CMDPSU to conduct
quarterly sampling.

(b) If using a CMDPSU, the sampling
device shall be worn or carried to and
from each part 90 miner. If using a
CPDM, the sampling device shall be
worn by the part 90 miner at all times.
Approved sampling devices shall be op-
erated portal-to-portal and shall re-
main operational during the part 90
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